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Key Message: FTA encourages Administrative Settlements to avoid litigation.

Notes:

An Administrative Settlement is an amount paid to the property owner in excess of the approved appraisal to
settle the parcel. An Administrative Settlement is supported by a written document showing that the settlement
is reasonable, prudent, and in the public interest.

Authority for Administrative Settlements is found in both the Federal regulations (49 CFR part 24) and FTA
Circular 5010.1D.

An Administrative Settlement consists of two types of settlements: Negotiated Settlement and Legal
Settlement. The appropriate use of each and the difference in the two settlements will be discussed.

Condemnation — At some point in the negotiation when the two parties cannot reach an agreement on the value
of the parcel the grantee must proceed to trial.

The Uniform Relocation Act (URA) Title III, Section 30 1(7) is clear in protecting the rights of property
owners in condemnation actions.

“No owner shall be required to surrender possession of real property before the head of the acquiring agency
deposits with the court for the benefit of the owner, an amount not less than the agency’s approved

appraisal of fair market value

Learning Objectives

FrAfRea1~at~ReØre~flTents~
~

• Define the types of Administrative Settlements
• Identify the source and scope of authority for

Administrative Settlements
• Determine requirements for appropriate use of each
• List requirements associated with condemnation

awards

~FTA
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Administrative Settlements
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CFTA
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Key Message: The chart shows the various names of settlements, but all are Administrative Settlements.

Notes:

As a general rule, it is better to settle a proposed acquisition than to litigate. There are times when the Agency
aiid owner are simply too far apart and settlement is not practical. However, FTA provides a mechanism to
settle at any time up to a jury award (and sometime even after that point). Many terms are used to describe
the settlements that occur during the acquisition process and settlements that occur prior to a trial on the merits
of the case. It does not matter what we call these types of settlements, but any administratively determined
payment for the acquisition of realty interests, i.e. those not based on an approved appraisal, will require a
written explanation of the merits of the proposed payment.

Regardless of the descriptive words used to categorize the settlement, it must be supported by a logical
analysis of the facts including the owner’s arguments, history of negotiations, the Agency’s prior trial
experience, and all other relevant information. The written Administrative Settlement document must be a
convincing argument as to the rational of the settlement.

Documentation is also required post trial to support any additional payment to avoid appeal or resolve other
outstanding matters.

Settlements in excess of $50,000 of the original Just Compensation offer require FTA prior concurrence.
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The Authority for Administrative Settlements is conveyed
in the following:

• Title III, Uniform Relocation Act, Sec 301, Appendix A

• 49 CFR Subpart B, Section 24.102(i) and Appendix B

• FTA Circular 5010.1D, Chapter 4, Appendix C

OFTA

Key Message: The Authority for the Administrative Settlements can be found in three specific documents.

Notes:

Congress recognized the importance of expediting the acquisition to avoid litigation. URA Title III, Sec 30 1(1)
says “the head of the Federal agency shall make every reasonable effort to acquire expeditiously real property
by negotiations.”

49 CFR Subpart B, Section 24.102(i) gives additional guidance on the procedure for supporting and justifying
Administrative Settlements.

FTA Circular 5010.D has added additional criteria for approving Administrative Settlements.

Authority
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Additional Guidance 49 CFR

1.~ ~
~eWff5t?~eWwcen7~p

“... Appraisers, including review appraisers, must not be
pressured to adjust their estimate of value for the
purpose ofjustifying such settlements. Such action
would invaildate the appraisal process/’

~FTA

Key Message: There are restrictions on using appraisers or review appraisers to justify an Administrative
Settlement.

Notes:

Appendix B, 49 CFR Section 24.102(i)

Adjustments to the appraisal or review should not be used to avoid an Administrative Settlement.

However, an adjustment to the appraisal would be warranted if the Agency:

• Discovers that something was left out of the appraisal, such as a second entrance to the property

• A missing well

• Discovery of contamination

Appraisals must be updated if the information is over 6 months old when negotiations begin.

tt~ nep~nmStIf of~

87



— ~:~
FTA Circular 501011D, Chapter IV, Section 2

• Justification provided in writing

• A litigation attorney should evaluate trial risks
• Attorney should evaluate cost of going to trial
• Agency should prepare a condemnation history
• FTA pre-approval is required for settlements in excess

of $50,000 over original Just Compensation offer

~FTA

Key Message: FTA has established additional rules for justifying administrative settlements. )
Notes:

FTA will not concur in any Administrative Settlement without the proper justification in writing.

A litigation attorney should evaluate trial costs and be a part of any decision for high cost settlements.

FTA requires pre-approval of negotiated settlements in excess of $50,000 over the original Just Compensation
offer.

One of the most convincing arguments to support your request for an Administrative Settlement is to prepare a
3 to 5 year history of condemnation actions in your area.

}
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) Key Message: FTA tries to accommodate Administrative Settlements as a means to expedite the acquisitionprocess.

Notes:

Possible justifications for negotiated settlements:

• Reasonable, prudent and in the public interest

• Property owner has newer more comparable sales

• Something was missed in the appraisal

• Cost of Litigation

• History of Federal or State condemnations

Negotiated settlements in excess of $50,000 must have FTA approval unless the grantee has requested and
been granted an alternate procedure.

)

Administrative Settlements

• Can pay more than the approved appraisal amount
• Settlement in public interest
• Approval by agency

OFTA
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• Can be ordered by the court or done voluntarily
• FTA encourages mediation
• FTA is not bound by the decision of the mediator

Key Message: Mediation is becoming a popular form of settlement

Notes:

~FTA

Mediation is a process in which a qualified neutral third person called a “mediator” or “facilitator” who acts to
encourage or facilitate the resolution of a dispute between two parties. It is often ordered by the court to
encourage the property owner and the Agency to reach a settlement.

FTA encourages mediation; however, FTA is not bound by any decision without review.

Mediation usually occurs between the time of negotiation by the acquisition agent and the time it is given to
the litigation attorney for trial.

)

Mediation

90



)

) Key Message: Condemnations taken to the limit end injury trials.

Notes:

When a parcel ends in a jury trial, FTA will participate in the court award.

FTA requires that the litigation attorney submit a trial report.

If the litigation attorney feels an appeal should be pursued a documentation ofjustification must be presented
to FTA.

~i1ir~
Condemnation Awards

• FTA will participate
• Attorney must prepare trial report
• Decisions on appeals need concurrence of Agency

OFTA

91



7JjJ~Requlredi&c

FTA Experience

• Poor control of “legal settlements”
• Lack documentation for settlement
• Global settlements are prohibited

~FTA

) Key Message: FTA has identified issues with Administrative Settlements.

Notes:

FTA has found through office and field reviews that Administrative Settlements are poorly documented.

The file must be very clear as to the justification for a legal settlement.

There appears to be a hands off attitude by the grantee once the file is turned over to the legal section. FTA
holds the grantee responsible for the documentation of all actions on the parcel until the acquisition is
complete whether by negotiations or through the courts.

I
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The Real Estate Acquisition Process in Detail

I

1)

)

*11 just compensation exceeds
FTA threshold, prior FTA

approval must be obtained.

**Condemnation/Closingf
Right of Immediate Possession
procedures are in accordance

with state and local law.
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